Auzust 10, 1945

.w R A« Hofmann | LA\JE‘J L! BRARY

trliona il hway Department

Lnyre of bridsos and [ang !\.'a: lﬂ‘ﬁ?%“ G[NEHAL
Pnoenlx, Arirona ' " ‘ i ’ .
Doup lre Hoffmmans - . ‘

Your Yettor of July 9, 1945 addroassed to lire Re G. Longmadas, Spocial
Covngel, asking thoe following questions has bason referred to this offico
for our opinion:

"This Dopartment would 1like ycur opinlon in ths matter of
fees to be colleciad or not to be collsctod by tho rm and
~supervision in tho following cuses :

"The owner, Lyman Irrigation Compeny, wwishaes to install a
new outlet pipe snd control rato in the iver i1 bem, on
the Llttle Colorede kiver, naar Springerville,
"This work necessitates cutting a section out of the earth
Dem above the present outlet from the top to the bottom
of the um, in order to replace the prosent decaying '
wvooden outlet culvarts ouch an oparation is an extra-crdinary
malntensnce oporation naceasary for the porpoer lunctioning
"of the outlet works. f%hore 1s to be no ch:nce in the sizs or
storage capacity oi tho fum, %Gh» work comes under the supsre
vision of the bepartment as to m3thods, material end viorkmane
shipe. ' B ‘

”guastion Hb. 1. Is o formal applicetion necassary?

".uaestion Noe. 2. Can maintenance repairs of thls nature
be classed as alterations wion such do not slterp tha
orl:inal shape, size or capacity of the Lam?

".uestlion No., 3. Does the Lyman Irrlation Company havs

to pay the 50400 application fse snd the 15 of construction
cost fee as ragulred for a new Dam or alterations of en

old Canm?" '

Answering your flrst question, Seetion 75-1.03 regquires that an
aprlication gshall be filed with tho state enzineer before eny work
51121 be coswionced on a noew dem or tre enlargenent of an existing dem, otc,

Section 76-1305, Approvsl of repalr, alterntion, or removal of dam,

e call your attentlon to the last sontonce of ssid Cection that readss

‘ "The applicatlon herein prescribed shall be as provided in the
second precading section." (75-1303) '
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@B  You will noto the first part of Chapter 75-1305 states that the
1nebr may walve some of these regulrements.

We call your attentlon to that part of ~ection3

"It shall be unlawful to construet, reconstruct, rerair,
operate, maintain, senlargo, remove, or alt r‘any demn, except
upen the approval of the state enzinoor,”

vParaLraph of Section 75~1304 rcads as follomaa

fin aoplicduion shall nol be consldered until the fifty
dollars (i.£0.,00) fso hes bsen pald, and no construction

shall be pormittod until additlonal fees rojuired are re=-
ceived.

~ Paragra h & of the avove cited Secetlion so far as 1t per»aina to
your questlon reads as rollozs.

The fees herein provicded shall bs recuired of all D\wlic ints
1nc1uding tho state and its departnents, 1nﬂtitution3, or
agenclea; snd ell other agents whatsoever without a single
excmptions" , '

Answerlng your secord and third questlions, we submit that tha
tters thereln astated prescnt an enzinsoring rather thsn & lagsl
fuestions It 1s wlthin the scope of state cnzlncer's duties to detar- ,
uine wnether a propoacd dem worxk constltutes a Prepalr” or an "alteration”.

Therefore, 1f ths state en;lnser of the Highway Departmont considers
the wrk to be done by ths Lyman Irrlgation Company as alterations, then
it 1s our oplinion that they would have to pay a ;50,00 arplication fee
=nd the 1% additional feoes as provided by section 75-13043 but if, on

19 other hand, your Department enginser clasalfies the work as repairs,
“zen 1t 1s our oplinion that the Lyman Irrization Company would bhave to
~87 only thsyiS0.00 application fee in accordance with Sectlon 75«1304,

Yours very truly,

JOHN L. SULLIVAN
Attorn>y General

HaURICS LARTH
Asglatant Attornsy Jenoral
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